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Nortwitustanpine the statute against 
the crime of kidnapping, and the sup- 
plement thereto passed by the Legis- 
lature in 1875, making the penalty a 
fine of five thousand dollars, or im- 
prisonment at hard labor not exceed- 
ing twenty years, or both, thus clear- 
ly and forcibly showing the abhorence 
of our law of any unlawful attempts to 
infringe the personal liberty of indi- 
viduals, yet there have been several 
recent well-known cases of violation, 
of the spirit, if not the letter of the 
law. In the case of the State v. Noyes, 
reported in our last number, Mr. 
Noyes claimed that he was arrested in 
another, State without any process of 
law whatever, and that he was detain- 
ed and afterwards brought into this 
State upon that arrest. Mrs. Vosburg, 
being wanted as a witness in the re- 
cent case of the State against her hus- 
band, it would appear, was arrested 
and brought into this State without 
even color ofauthority, Again, in the 
case of Mrs. Spellissy and Alice Cole- 
man who, it is alleged, were brought 
from Pennsylvania here without legal 
process of any kind. Have the officers 
of the law forgotten that they, as well 
as the fugitive are to be bound by the 
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law? True, these are cases where the 
persons were arrested and brought 
within the jurisdiction of the court, 
while the direct object of the statute 
would seem to be to prevent their be- 
ing taken owt of the State or from the 
country, yet the spirit and intent of 
the law is clearly against the capture, 
or enticing of any one against their 
will either in or out of the State, un- 
less by lawful process. And although 
the State may have the right {o com- 
mand her citizens to come within her 
jurisdiction, yet that would not for a 
moment justify the officer in forcibly 
bringing any one within the State, 
without being legally authorized there- 
to, or not in a legal manner. It will 
not do to say that even, if not techni- 
cally in accordance with ‘law, it was 
warranted by the interests of justice, 
gnd that so long as they refused to 
appear any means of capture were jus- 
tifiable. Justice will not justify at- 
tempts to promote her interests in an 
unlawful manner. 


In the Central Rail Road of New 
Jersey v. Green and wife in the Su- 
preme Court of Pennsylvania, where 
the defendants in error, Green and 
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wife, (who were colored persons) had 
been excluded from one of the cars of 
the plaintiff in error,upon the grounds 
as alleged by the defendants of their 
color, although allowed to enter an- 
other in which white people were rid- 
ing ; the court held, that they were en- 
titled to recover under the Act of As- 
sembly of March 22nd, 1867, which 
says: ‘ Any railroad or railway corpo- 
ration within this commonwealth, that 
shal] exclude or allow to be excluded 
by their agents, conductors or em- 
ployees, from any of their passenger 
cars, any person or persons on account 
of color or race, or that shall refuse 
to carry in any of their cars thus set 
apart, any person or persons on ac- 
count of color or race, or that shall 
for any such reason compel or attempt 
to compel any person or persons to 
occupy any particniar part of any of 
their cars set apart for the accommo- 
dation of people as passengers, shall 
be liable inan action of debt to the 
person thereby injured or aggrieved,in 
in the sum of $500.00, the same to be 
recovered in an action of debt, as like 
amounts are now by law recoverable.” 

In a subsequent action brought un- 
der the same act by Green alone, upon 
recovery, and error assigned, the court 


said, ‘‘ The company after having once | 


paid the penalty for their unlawful 
act, can not be called upon to pray it 
again. And this because the penalty is 
given by way of punishment to the of- 
fender rather than by way of compen- 
sation to the party aggrieved. For aity 
injury he may have sustained he would 
have his right of action independent 
of the penalty.” 

In Hill v. Williams, 14 °S. and R., 
287, the action was brought against 
a justice of the peace to recover the 
penalty of fifty pounds under the act 
to prevent clandestine marriages. 1 
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Smith’s Laws, 180. Both the parties 
to the marriage were minors. The 
father of the female infant brought his 
action and recovered, and subsequent- 
ly the father of the male infant brought 
a similar action. Tilghman, C. J., in 
delivering the opinion of the court in 
the latter case said: ‘‘ The argument 
in favor of a double penalty is found- 
ed in the expressions in the 2nd sec- 
tion, ‘he shall forfeit the sum of fifty 


|; pounds, to be recovered by the per- 


son or persons grieved.’ But whatis 
tobe recovered? The sum of fifty 
pounds and no more, for no other sum 
is mentioned. The word * persons’ is 
often applicable to one party. For in- 
stance, a minor may ha e several 
enardians or several masters who are 
in partnership. In such cases all the 
guardians or both the masters may 
bring suit as one party. But if the 
word persons is applied to a case like 
the present, where the parents of both 
man and woman are grieved by the 
marriage, it is much more reasonable 
to say that both may joinin the ac- 
tion and share the penalty, than that 
the justice shall pay one hundred 
pounds, when the law says he shall pay 
fifty pounds.” The courts are strongly 
inclined against multiplying penalties. 
Com. v. Borden, 11 P. F. S., 272; Har- 
dyman v. Whittaker, 2 East., 573; The 
King v. Bleasdale, 4 Tenn. R., 809; 
Pike v. Madburg, 12 N. H., 262 ; Bead- 
leston v. Sprague, 6 Johns., 101. 
Governor Robinson, of New York, in 
the memoranda of his reasons for veto- 
ing the amendments to the code, about 
seventy in number,passed at the recent 
session of the New York Legislature, 
says that as the amendments do not 
give the sections as they will read 
when amended, but are made by strik- 
ing out and inserting various words, 
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SYNOPSIS OF OPINION. 

Nixon, J.: It is the presumption of 
law that the re-issue is for the same 
invention as the original, and this 
presumption is only overthrown by 
finding elements, or combinations in 
the one which do not substantially ex- 
ist in the other. The action of the 
Commissioner of Patents in granting 
the Re-issue, under Sec. 4916 ‘of the 
Rev. Stat. has conclusively settled the 
question, that the original patent was 
inoperative or invalid by reason of a 
defective or insufficient specification, 
or by reason of the patentee claiming 
as his own invention more than he 
had aright to claim as new, and that 
the error-arose by inadvertence, acci- 
dent or mistake and without any fradu- 
lent or deceptive intention. Seymour 
v. Osborne, 11 Wall. 516. 

The re-issue, nevertheless, must be 
for the same invention. It may 
change the phraseology, correct the 
specifications, and under some circum- 
stances, increase the number of claims 
of the original patent; but no new 
matter may be added to the schedule 
or specifications, nor any new claim 
made, unless the same were substan- 
tially embraced, indicated or suggest- 
ed in the original description, claim, 
drawing or model. 

In the case before the court the 
drawings are identical in the original 
and in the re-issue, and if it shall ap- 
pear, on examination, that nothing 
has been embraced in the re-issue, 
beyond what is fairly indicated in the 
drawings, it must be held as a matter 
of legal construction that the inven- 
tion claimed in the two patents, are 
the same. 

In the description of the original 
patent the patentee clearly indicates a 
combination. * * * In the re-is- 
sue the invention is: described as a 





combination and is made the subject 
of four classes of claims. To this the 
counsel of the defendant object (1) 
because, as he alleges, the mechanism 
of the complainant's patent shows a 
mere aggregation of parts, and not an 
original and useful invention, and (2) 
because the patentee has introdnced 
new matter into the claims. * * * 
It is true thata patent for a combina- 
tion cannot be maintained, where noth- 
ing is done except to bring well known 
devices into juxta position, each work- 
ing its own effect, and the aggregate 
producing no new and useful results. 
Hailes v. Van Wormer, 20 Wall. 353. 
Such an use of old elements involves no 
invention. But the complainant claims 
that he has accomplished more than 
this; that a new and practical result 
has been attained by the co-action of 
the elementary paris of the combina 
tion, which was not reached by their 
separate action before the combination 
was made, and in my judgment the 
evidence sustains the claim. 

The second objection involves the 
consideration of the province of a re- 
issue. It must be for the same inven- 
tion; but subject to this limitation, 
such changes may be introduced in the 
description, specifications, or claims, as 
may be deemed necessary to give valid- 
ity to the invention, and protect it 
against infringement. Whatever is fairly 
indicated either in the schedules, draw- 
ings or models of the original, may be 
comprehended in the specifications and 
claims of a re-issue without subjecting 
the patentee to the imputation of claim- 
ing more than he is entitled to. Jor- 
don v. Dobson, 4 Fish. 232; Parham 
vy. The Buttonhole Co. Id, 468; Ault- 
man v. Holley, 11 Blach. ce. 317; Her- 
ring v. Nelson, 12 Off. Gaz. 752. The 
identity of the invention set forth in the 
original patent and the re-issue, is a 
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matter of legal construction and is de- 
termined by a comparison of the two 
patents. Seymour v. Osbourne, 11 Wall. 
516; Stevens v. Pritchard, 10 Off. Gaz. 
505. 

Instituting this comparison in the 
present case, I find in the re-issue some 
. elements or constituents which did 
not appear in the specifications or 
claims of the original patent; but I 
find nothing that was not sub- 
stantially indicated by the original 
drawing. The same drawing was used 
in the re issue that had been filed with 
the papers on which the first patent 
was granted. The testimony of the 
defence seems to be based upon the 
idea that the test of identity was what 
the inventor intended to do, rather 
than what he did. But the question is 
not what did the patentee intend, but 
what did he in fact invent. And some- 


times the drawing which he files more 
clearly discloses the invention,than the 
specification and claims which are apt 
to partake more or less of the infirmity 


ofhuman language. * * * Unless, 


therefore, something can be found in 
the claims of the re-issue which dis- 
closes another and different invention> 
the re-issue will be valid, notwithstand- 
ing the changes, verbal or otherwise, 
that have been introduced into the 
specifications and claims to make them 
correspond with, and conform to, the 
real invention. * * * TI first had 
the impression that the re-issue in this 
case came within the principle of the 
re-issue in Gill v. Wells, 22 Wall. 1, 
which the Supreme Court declared in- 
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valid, because one of the elements of 
the original combination was dropped 
in the re-issue, and a full description 
of several other devices was inserted 
in lieu thereof, without any allegation, 
that they were the equivalents of the 
one stricken out. Such a change was 
held to be the introduction of new 
matter, constituting a different inven- 
tion because it did not appear that the 
new devises were known at the date of 
the original invention as proper substi- 
tutes for the ingredient left out. But 
it will be observed that the court did 
not say in that case,nor,in view of their 
subsequent decision in the Corn Plant- 
er Patent (23 Wall. 181), do I think it 
ought to be said, that where the patent 
is originally taken out for a single com. 
bination, a re-issue may not be had, in ° 
which separate claims may not be made 
for sub-combinations of a part of the 
elements joined in one, in the original 
invention. This subject has been so ably 
discussed by the late Judge Johnson 
of the second circuit in the case of Her- 
ring et al. v. Nelson et al. (12 Off. Gaz. 
753.) that it is only nesessary to refer 
to his opinion as containing, not only a 
satisfactory exposition of the law of 
re-issue in the case of patents for a 
combination, but also the grounds. 
why the re-issue in the case before the 
court should be deemed valid. * * * 

Let a decree be entered against the 
defendant for infringing the first, sec- 
ond, and third claims of the complain- 
ant’s patent, and an injanction and an 
account for profits and damages since 
the date of the last re-issue. 


——— 
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COURT OF CHANCERY OF NEW JERSEY. 


Hon. THEODORE RUNYON, CHANCELLOR. 
Fion. A. V. VAN FLEET, Vick-CHANCELLOR. 


PURCHASE MONEY MORTGAGES 
—PRIORITY. 


Brasted, Ex., v. Sutton, etal. 
{Filed May Term, 1878.} 


A mortgage given by a vendee to the vendor 
for a part of the purchase money has prior- 
ity over a mortgage given by the vendee to 
one who makes hima loan, to pay as part 
of the purchase money, where both mort- 
gages were signed and acknowledged at the 
same time, and the lender knew of the other 
mortgage ; even though his be first 
recorded. 

Bill to foreclose on final hearing on 
pleadings and proofs. 

Mr. Charles J. Roe for complainant. 

Mr. Lewis Cochran for defendant, 


Mackerly. 


Tue Onancettor: The controversy 
in this cause is as to the priority of the 
complainant's mortgage over that of 
the defendant, Mackerly. Both bear 
the same date, March 30th, 1877, and 
were acknowledged on the same day, 
but the latter was recorded before the 
former. The complainant's mortgage 
was given to his testatrix on the con- 
veyance of the mortgaged premises 
by her to the mortgagor, George M. 
Sutton, and was given to secure part, 
$4,379.75, of the purchase money, 
$6,379.75, of the property. It was in 
factigiven to secure allof the purchase 
money except that part of it, $2,000, 
which Sutton borrowed from RobertP. 
Washer on the security of the mort- 
gage now heldby Mackerly, in order 


to pay it on account of the price of the | 





property. The complainant's mortgage 
was made to secure a bond made by 
Sutton and his wife, and Jacob Sutton 
and Mackerly. In 1872 Washer ob- 
tained the money for his bond and 
mortgage from Mackerly, and where- 
upon assigned them to the latter. 
Mackerly insists that his mortgage, 
having been first recorded, is entitled 
to priority over that of the complain- 
ant. The latter on the other hand in- 
sists that his mortgage should be first 
paid. 

It appears from the testimony of 
Mr. Woodruff, a witness on the part 
of Mackerly, that the bonds and mort- 
gages were all drawn at the same time 
by the same lawyer. They appear to 
have been all signed at the same time, 
and the mortgages were both acknowl- 
edged at the same time. It also ap- 
pears from the testimony of Mr.Wood- ~ 
ruff that the money borrowed from 
Washer was borrowed by Sutton, in 
order to pay it on account of the price 
of the mortgaged premises. 

Mackerly was surety for Sutton on 
the bond to Washer. Washer required 
as a condition of lending the money to 
Sutton,thatSutton’s wife and father-in- 
law, Mackerly, should join in the bond 
as surety. Mackerly must have known 
when the mortgage to Washer was 
given not only, but that the complain- 
ant’s mortgage had been given for part 
of the purchase money of the property, 
and he is bound by the equity which 
recognizes and protects the lien of th 








THE NEW JERSEY LAW JOURNAL. 


vendor for unpaid purchase money. It 
is true, Woodruff says that Sutton 
agreed to give Washer a first mort- 
gage for the security of the $2,000, but 
it is very evident from the testimony 
that the latter understood that his 
mortgage was subsequent to that of 
the complainant. He must have known 
it ; for he knew the object of Sutton 
in obtaining the loan which he made, 
and he knew, according to Woodruft's 
testimony, that the rest of the pur- 
chase money was to be secured by 
Sutton’s mortgage to the grantor. He 
appears to have given that as his rea- 
son for requiring sureties on the bond 
which he took. Sutton’s promise, to 
which Woodruff testifies, would not 
affect the priority of lien of the com- 
plainant's mortgage. It is not alleged 
that the complainant’s testatrix enter- 
ed into any such agreement. 

Again, Mackerly paid off the debt 
for which he was surety, and therefore 
the assignment from Washer to him 
was a nullity. ‘Bigelow v. Cassidy, 11 
C. E. Gr., 557, 560, 561. In equity he 
would be entitled to subrogation to 
the rights of Washer, the creditors in 
the mortgage security which the lat 
ter held, and which he took at the 
time when the suretyship began; but 
the mortgage security would be sub- 
ject to the same equities in his hands, 
‘as it was in the hands of the creditor. 
He is not entitled to any better posi- 
tion than that which Washer held. 

The complainant's mortgage is enti- 
tled to priority over that of Mackerly. 


CONVEYANCES—MISTAKES IN. 


Zingsem v. Kidd, etal. 
{Filed June 17, 1878.] 

Where A purchased property dona fide ata 
sheriff's sale, paying full value for it, and 
takes possession, anda mistake is made in 
the description of the sheriff's deed in con- 
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veying the property to him, he is entitled 
to the aid of this court to remove the cloud 
from his title. 

Such mistakes will be corrected by restraining 
the parties who might take advantage of 
them from so doing, or by compelling them 
to execute proper papers for the purpose of 
such correction, e 

No advantage can be taken by the defendant 
of a ground of title not set up in his answer. 


On final hearing on pleadings and 
proofs. 


The bill in this cause is filed under 
the act “to compel the determination 
of claims to real estate in certain cases 
and to quiet the title to the same.” 
The complainant on the 15th of March, 
1873, purchased the premises mention- 
ed in the bill of complaint at a sale by 
the sheriff of the county of Bergen, 
under a writ of fieri facias for the 
sale of mortgaged premises issued by 
this court. The price at which he so 
purchased them was $60,000 which 
was duly paid, and the sheriff deliver- 
ed to him his deed for the property. 
Subsequently,having ascertained that 
some question might arise in regard 
to his title to the premises by reason 
of an imperfection or error in the de- 
scription of the land in the sheriff's 
deed, he on the 9th of September, 
1876, filed his bill for relief in the 
premises. The defendant Kidd was 
the owner of the equity of redemption 
in the premises at the time of the com- 
mencement of the proceedings for 
foreclosure, under which the execu- . 
tion above mentioned was issued. 
Squier had an intsrest in the premises 
under an agreement between Kidd 
and others in respect of the property. 
The bill prays that all doubt and dis- 
pute concerning the land and premi- 
ses, and the complainant's title thereto 
may be cleared up and settled, and 
that the defendants may be decreed 
to have no estate or interest, lien or 
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encumbrance in, or upon the property. 
Kidd and Squier each answered. The 
alleged imperfection in the complain- 
ant's title arises from a claim that the 
sheriff's deed did not convey to him 
the entire mortgaged premises, but 
only a part thereof. Those premises 
consisted in two lots of land in Hack- 
ensack respettively spoken of in the 
proceedings as the Westervelt tract 
and the Voorhis tract. The defend 
ants allege by their answers that the 
Westervelt tract alone was sold and 
conveyed by the sheriff to the com- 
plainants. 

Mr. J. D. Bedle for complainant. 

Mr. W. P. Wilson for Squier. 

Mr. C. H. Voorhis for Kidd. 

THeCuancettorn: * * * * The 
grounds on which the complainant 
asks the interference of this court are 
that the mortgage covered all the 
land for which he bid, and which he 
supposed he purchased at the sheriff's 
sale ; that the price he paid was the 
full value of the whole mortgaged 
premises ; that Kidd has had full pay- 
ment of the amount due on his mort- 
gage out of the purchase money paid 
by the complainant; that the parties 
were either present, or represented at 
the sale, and all understood that the 
entire mortgaged premises were offer- 
ed for sale by the sheriff, and sold by 
him under the execution, and that the 
complainant bid for the whole prop- 
erty ; that they all understood that the 
property which was sold by the sheriff, 
was the entire mortgaged premises, 
and that they have ever sifice acqui- 
esced in the complainant's assump- 
tion that he had purchased the whole 
property ; and that he has had posses- 
sion of the entire premises ever since 
the sale, and has made improvements 
thereon in buildings and otherwise to 
the amount of about $100,000. 
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The general description in the bill 
for foreclosure covers the whole mort- 
gaged premises: it is the particular 
description alone which tends to mis- 
lead. That was inserted in aid of the 
general description, and was not in- 
tended to limit it. There is enough 
in the whole description taken togeth- 
er to show that the intention was to 
foreclose all the premises covered by 
the mortgage. There is no language 
indicating an intention by the inser- 
tion of the particular description or 
otherwise to limit the proceedings only 
to the Westervelt tract. There is a com- 
plete general description followed by 
an incomplete particular one. * * * 
Neither Kidd nor Squier, in the an- 
swers filed by them, deny that they 
understood that he was purchasing 
the entire premises covered by his 
mortgage. * * * Itappears clear- 
Jy that within two years next succeed- 
ing the sheriffs sale, he built exten- 
sive houses, six in number upon the 
property, and made large expenditures 
in other wise improving it ; andit does 
not appear that either Squier, who had 
acquired the interest of all those who 
were interested in the agreement with 
Kidd, or Kidd ever gave him any inti- 
mation even oftheir claim that his ti- 
tle to the property was imperfect. 
They permitted him to spend $100,000 
as he alleges,in theimprovements upon 
the property, and to possess it undis- 
turbed up to the time of filing the bill. 
Even in their answers they set up no 
title except such as may have accrued 
to them as the consequences of the 
mistake in the foreclosure proceedings. 

There can be no doubt about the 
power of the court to correct the er- 
ror, or imperfection of what the com- 
plainant complains, und in respect to 
which he prays relief. As was said in 
Loss v. Obry, 7 C. E. Gr., 52,54. To 











correct deeds for fraud or mistake in 
them, is one of the ancient and well 
established heads of equity jurisdic- 


tion,and it is the duty of the court when’ 


such fraud or mistake is clearly prov- 
ed, to correct it by any means in its 
power to effect the amendment and the 
object of it. Mistakes are corrected 
even where they occur in the records 
of proceedings of courts, and exist in 
the records themselves, Such mistakes 
willbe corrected by restraining the 
parties who might take advantage of 
them from doing so, or by compelling 
them to execute proper papers for the 
purpose of such correction. No rights 
of third parties have intervened in this 
case to prevent the court from grant- 
ing the relief. The counsel of Mr. 
Kidd insisted on the hearing that the 
complainant cannot have legal title to 
the premises, because it appears from 
the recitals in the sheriff's deed that 
the sheriff advertised the property to 
be sold, under the fieri facias on the 
fifteenth of Febriary, 1873, and it ap- 
pears that that writ was i sued on the 
eighteenth day of December, 1872, 
and there could not, therefore, have 
been such advertisement of the sale as 
required by law. The property was 
not in fact sold under the writ until 
the fifteenth of March, 1873. No an- 
swer in the cause sets up the objection 
under consideration to the complain- 
ant’s title, nor was any proof adduced 
on the subject. The objection cannot 
now be entertained. Mead v. Coombs, 
11 GC. E. Gr., 173. Neither Kidd nor 
Squier claimed title on that-ground in 
their answers. They were bound to 
set it up in their answers if they in- 
tended to rely upon it. Laws of 1870, 
p. 20. Moreover, the affidavit provi- 
ded for by statute was appended to 
the deed, and the deed was duly ap- 
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ordered it recorded. It, therefore, ac- 
cording to the statute, is evidence of 
a good and valid sale and conveyance 
of the property as if the sale had been 
reported to, and been approved by the 
court. Nix. Dig., 864, 865. Nor has 
the complainant been guilty of laches. 
* * * Though the description of 
the property as contained in both (the 
execution and advertisement) was read 
in the sheriff's office before the sale, it 
appears clearly that he did not discov- 
er that there was any mistake or lia- 
bility to question therein, and that 
circumstance constitutes no reason 
for withholding from him the relief 
which he seeks. Waldron v. Stetson, 
2 McCarter, 126. 

He is entitled to the aid of this 
court to remove the cloud from his ti- 
tle. He purchased the property dona 


Jide at a fair sale under proceedings 


deliberately 
value for it. 


conducted, paying full 
He has expended a very 
large sum of his own money in im- 
proving the property since the sale, 
and he has been in open and undis- 
turbed possession of the property 
ever since then, claiming to be the 
owner thereof under that sale. * * 
It will be decreed that none of the de- 
fendants in this suit have any title to, 
or estate therein. The complainant 
is entitled to costs as against Kidd 
and Squier. 


EKASEMENT—RIPARIAN OWNER. 





Farrell, et al. v. Richards. 
[Filed: May Term, 1878.] 


While every riparian owner has a right to use 
the water flowing through his land, for the 
proper irrigation of his land his use for that 
purpose must be such as not essentially to 
interfere with the natural flow of the stream, 
to the material injury of the proprietors be- 
low by essentially diminishing the quantity 





proved by a Master in Chancery, who 
26 


of water that goes to them. 
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Bill for relief. 
cause heard on bill and affidavits on 
both sides. 

The bill was filed by the owners and 
lessees of the property in Atlantic 
county, long known as the Pleasant 
Mills, but now also as the Nescocha- 
gue Mills, against Augustus H. Rich- 
ards, to restrain him from diverting,to 
the damage of the complainants as 
owners and lessees of the mill property, 
a stream from which the pond of the 
complainants known as the Forge pond 
is supplied with water. From that 
pond the other pond, called the Pleas. 
ant Mills pond, and on which their 
mills are, draws part of its supply ; and 
the mills which are driven by water 
power, depend wholly on the ponds 
for their power. The two ponds are 
connected by a ditch or canal. This 
connection between the ponds, and the 
use of the water in both ponds to drive 
the machinery of the mills, have exist- 
ed for over fifty years, though there 
was an interval of about ten years 
from the time when they were rebuilt, 
which was in or about 1860, when the 
mill site was not used. The defend- 
ant by various conveyances to him 
from the year 1868, has become the 
owner of « Jarge tract of land of about 
2500 acres, extending from the lead 
of the Forge stream, up and slong that 
stream for about three miles and a 
half. 


This property, or a considera. 
ble part of it, is used by him for the 


production of cranbeiries. In 1876 
he dug a ditch from the upper part of 
that tract to the Forge pond, for the 
purpose of irrigating his land. He 
also built a dam across the stream for 
the purpose of diverting the water 
into the ditch. 

Mr. S. IT. Gray for complainants. 

Mr. H. Richards for defendant. 


On order to showy). 


THE NEW JERSEY LAW JOURNAL. 


* * * * 


THE CHANCELLOR : The 
complainants filed their bill in this 
cause for relief, praying that the de- 
fendant may be restrained from inter- 
fering in any way with the natural 
and ancient flow of the water down the 
Forge stream, and from storing or re- 
straining the water of the stream ; and 
that the dam built by him, or so much 
thereof as may be found to interfere 
with the natural and ancient flow of 
the water in the stream, may be de- 
creed to bea nuisance. They show by 
the bill « case of irreparable injury. 
* The defendant resists the 
application for an injunction princi- 
pally on the ground that in 1858,when 
he purchased part of the land the own- 
ers of the mill site were not using,and 
had not for several years previously 
thereto, used the water of the Forge 
pond for the production of power, and 
did not resume the use of it for that 
purpose until two or three years after 
he purchased his land, and after he 
had begun the cultivation of cranber- 
ries there, and expended his money in 
adapting his land thereto; that the 
diminution of the water is in fact but 
slight and immaterial, and that there 
is no actual loss of power, but an ap- 
parent one only, which is due _ to the 
fact that the complainants have put 
into the mills more and heavier ma- 
chinery requiri g greater power to 
operate it than that which was form- 
erly in the mills; that the complain- 
ants have raised the dam of the Forge 
pond; that the dam, ete., are leaky 
and waste the water ; and that defend- 
ant has the right to the water which 
he takes for the purpose of irrigation, 
for which purpose alone he diverts it, 
and that after using it he returns all 
|the surplus to the Forge pond, and 
‘that by means of some ditches which 


* * 
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he has dug through his land more wa- 
ter is contributed to the pond than 
the defendant uses from the Forge 
stream inirrigating hisland. * * * 
The defendant has no right to so use 
the water as to diminish its quantity 
to the prejudice of the complainants. 
While every riparian owner has a right 
to use the water flowing through his 
land for the proper irrigation of his 
land, his use for that purpose must be 
such as not essentially to interfere 
with the natural flow of the stream, or 
essentially and to the material injury 
of the proprietors below, to diminish 
the quantity of water that goes to 
them. 3 Kent's Com., 439; Merritt 
v. Parker, Coxe, 460; Arnold v. Foot, 
12 Wend., 330; Kauffman v. Griese 
weld, 26 Penn. St., 74; Tyler v. Wilk- 
inson, 4 Mason 400; Embrey v. Owen, 
4Eng. L.and Eg., 466; Gillett v. 
Johnson, 30 Conn., 180; Blanchard v. 
Baker, 8 Maine, 253 ; Colburn v. Rich- 
ards, 13 Mass. 420; Anthony v. Lap- 
ham, 5 Pick., 178; Washburn on Ease 
ments, 300, 306; Wood on Nuisances, 
263. Nor is there any ground of estop- 
pel in the defendant's favor. That the 
mills were not in existence when he 
purchased his land surely constitutes 
none, seeing that they had been out 
of existence but about eight years. 
The right of the owners of the mill 
site still existed. The defendant's ex- 
penditures, whatever they may have 
been, on his land to adapt it to the 
cultivation of cranberries were made 
with notice of their right. But if it 
had been otherwise it would have giv- 
en him no equity. That he in fact 
knew of their right’ appears from his 
affidavit, and it appears also thereby 
that he knew when he built the dam 
and constructed the ditch, that he had 
no right to divert the water to their 
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injury. * * * A careful consider- 
ation of the evidence leads me to the 
conelusion that the defendant by 
means of the dam and ditch, has with- 
drawn from the stream so much water 
as seriously to injure the complainant's 
water power, and to do them irrepar 
able injury. He still claims the right 
to divert the water, but insists that in 


'so doing he does the complainants no 


injury,and causes no diminution what- 
ever of the water in the pond. The 
evidence satisfies me that by the with- 
drawal of the water he not only causes 
diminution of the water in the pond, 
but diminishes it to such an extent as 
to cause very serious injury to the 
complainants. The complainants,when 
he began to divert the water, had 
enjoyed the right of the water for over 
half acentury. They are entitled to 
the protection of this court. It was 
held in Shields v. Arndt, 3 Green, C. 
R., 234, 245, that a long enjoyment by 
a party of a right, will entitle him to 
restrain aprivate nuisance,even though 
the defendant may deny the right. 
See also Carlisle v. Cooper, C. E. Gr., 
576, 681. According to the defend- 
ant’s own testimony the right now 
claimed by the complainants has been 
used by them without interruption 
since 1860, a period of seventeen years 
prior to the time when its enjoyment 
was interfered with by the defendant's 
dam and canal, and he not only does 
not deny that it has existed for the 
length of time claimed by the com- 
plainants, but substantially admits it. 
The complainants and those under 
whom they claim, have for a long time 
been in the undisputed possession and 
enjoyment of the right with respect to 
which the complaint is made, and the 
acts of the defendant, which are the 
subject. of complaint,were done recent- 
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ly before the filing of the bill. 
The defendant should be restrained 
from diverting the water. 
There will be an injunction accord- 
ingly. 
CHARGE ON REAL ESTATE UN- 
DER WILL. 


Poulson, et ux. v. Johnson, et al. 
(Filed May Term, 1878.] 


When legacies are given generally, and the 
residue of the real and personal estate is 
given in a mass, the legacies are a charge 
on the residuary real estate, as well onas the 
personal estate. 

And it is immaterial whether interests in land 
have already been given by the will or not. 

The fact that the residue is expressly charged 
with the payment will not alter the rule. 
Such express charge is merely an additional 
charge. 


Bill for.relief. On final hearing on 
pleadings and proofs. 

William Johnson, late of Hunterdon 
county,deceased, testate, leaving a will 
dated March 6th, 1858. 

A bill was filed praying that the will 
may be established, and the trusts 
therein executed under the direction 
of this court, that the rights of Mrs. 
Poulson may be declared and secured, 
and that an account may be taken of 
what is due to her for interest under 
the trust in her favor, ete. 

Mr. G. A. Allen and Mr. J. Wilson 
for complainanis. 

Mr. A. R. Richey for Gardner B. 
Johnson. 

Mr. J. 7. Birdand Mr. George Sar- 
geant of Philadelphia, for George S. 
Johnson. 


Tue CHancettor: * * * * By 
the will the testator, after directing 
payment of his debts and funeral ex- 
penses, and making certain provisions 
for his wife, gives to his sons, George 
and Gardner,in trust for his danghters 


and their children, legacies to the 
amount of $6000, and then gives, di- 
vises and bequeaths to George and 
Gardner all the rest and residue of his 
property, including the farm and farm- 
ing implements, etc., subject,neverthe- 
less, to certain payments thereinafter 
mentioned to be made by them. Those 
payments were whatever might be due 
to his son Elias on the legacies of 
$3500, and the annuity to the testa- 
tor’s wife. When legacies are given 
generally, and the residue of the real 
and personal estate is given in a mass, 
the legacies are a charge on the resid- 
uary real estate as well as the personal 
estate. Corwine vy. Corwine, 9 C. E. 
Gr., 579. And it is immaterial whether 
interests in land have already been 
given by the will or not. Bench v. 
Biles, 4 Madd., 187 ; Hawkins on Wills, 
295; Theobald on Wills, 475. Nor 
will the fact that the residue is itself 
expressly charged with the payment 
of legacies, subsequently given, pre- 
vent the application of the rule. Such 
express charge is merely an additional 
charge. ' 

A trustee will be appointed to re 
ceive and hold on the trusts declared 
in the will, ete. 


CONVEYANCE OF REAL ESTATE. 


Haston, et al. v. Castner, etal. 
{Filed May Term, 1878.] 


This court will not refuse its aid to the credi- 
tors of a deceased debtor to enable them to 
reach the property he may have fraudulent- 
ly endeavored to place beyond their reach, 
and which appears to be necessary for the 
satisfaction of their claims, merely became 
they have not in his Mfetime established 
their debts by obtaining judgment theron. 

A conveyance of real estate by adebtor where 
he has available assets sufficient to answer 
all his pecuniary obligations over and above 
the property conveyed, is valid against then 
existing creditors even though the convey- 





ance was wholly voluntary. 
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Creditor’s bills. On final hearing 
on pleadings and proofs. 

Suit was brought by several simple 
contract creditors of Moore Castner, 
deceased, late of the county of Hun- 
terdon against his sons Michael and 
Nathan for the purpose of charging 
two farms in that county which he 
conveyed to them respectively in 1865 
by deeds dated on the 1st of May in 
that year, though they were not record- 
ed until the sixteenth of May in_ the 
year 1867, with so much of the debts 
of those creditors as had not been 
paid out of the estate of Moore Cast- 
ner of which he died seized. 

Mr. John T. Birdand Mr. G. A. 
Allen for complainants. 

Mr. O. Jeffrey and Mr. J. G. Ship- 
man for defendants. 

Tue Cuancettor: The ground on 
which the complainants seek to charge 
the property conveyed to Michael and 
Nathan with the indebtedness of their 
father is that the eonveyances of the 
farms were made and intended to be 
in fraud of the creditors of Moore 
Castner. 

The defendants insist that the com- 
plainants being merely simple contract 
creditors without judgment have no 
standing in this court which will en- 
able them to maintain this suit. The 
case is exceptional. This court should 
not refuse its aid to the creditors of a 
deceased debtor to reach the property 
which he may have fraudulently en- 
deavored to place beyond their reach, 
and which appears to be necessary for 
the satisfaction of their just claims 
against him, merely because they have 
not in his life time established their 
debts by obtaining judgment thereon 
against him. If they have exhausted 
their remedy at law against the estate 
of which he died seized and possessed, 


2 5 








enable them to reach, if necessary for 
the satisfaction of their debts, any 
property which in fraud of their 
rights, he may have placed in the 
hands of others. Loomis v. Tift, 16 
Barb. 54; Phelps v. Clapp, 50 Barb. 
30. . Richards v. Smallwood, 1 
Jac. 552. In the case in hand the 
creditors of Moore Castner whose 
debts existed at the time when the 
deeds to Michael and Nathan were put 
upon record continued to give credit 
to him up to the time of his death, 
which took place on the tenth of Au- 
gust, 1872, a period of more than five 
years. During almost all that tame he 
was a man of business aetively engag- 
ed as such in the same neighborhood 
in which he lived when he made the 
conveyances, which is the same locality 
in which the farms are situated. They 
had constructive notice, at least, from 
the records of the existence of the 
conveyances. Michael and Nathan 
from the time when the conveyances 
were made in 1865 claimed to be the 
owners of the property, and dealt with 
it accordingly. Each of them was in 
the actually possession of the proper- 
ty conveyed to him. Those creditors 
continued to give credit to Moore 
Castner notwithstanding the fact that 
he had conveyed the farms to Michael 
and Nathan. If the conveyances were 
not frauduler.t they should be held to 
have acquiesced in them. 

That the conveyances were 
fraudulent abundantly appears. 
It appears that so far from being in- 
solvent Castner had credit with which 
to aid others as their surety. Neither 
he, nor those who did business with 
him, regarded his pecuniary condi- 
tion as even doubtful. He had in fact 
more than twice as mnueh available 
property as would pay his debts * * 


not 


* * 





this court should be open to them to 


both when the deeds were made and 
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when they were recorded. If he was 
entirely solvent when he made the 
conveyances to Michael and Nathan, 
if he had available assets sufficient to 
answer all his pecuniary obligations 
over and above the property conveyed 
to them the conveyances are valid 
against then existing creditors even 
though the conveyances were wholly 
voluntary. 

The bill will be dismissed with costs. 





BREACH OF COVENANT. 


Post v. Stiger, et ux. 
{Filed May Term, 1878.] 


A debt claimed by a wife against her husband 
and first put in writing when his debts be- 
gin to jeopardize his future, mustalways be 
regarded with suspicion, and when attempt- 
ed to be enforced against his creditors, must 
be rejected unless proved very clearly. 

A contingent liability, which afterwards be- 
comes absolute, is sufficient to constitute 
the relation of creditor and debtor from 
the time it is incurred. 

After breach of covenant of seizin, the cove- 
nantee is a creditor of the covenantor with- 
in the meaning of the statute of 13 Elz. 
©. 5. 

If the grantee of the property conveyed in 
fraud of creditors disposes of it before pro- 
ceedings are instituted to reach it, he will 
be held answerable for its value. 


On final hearing on bill, answer and 
proofs. 

Mr. E.. M. Shreve for complainant. 

Messrs. G. P. Suydam and J. #H. 
Jackson for defendants. 


Tue Vice CHancettor: This is a 
suit by a judgment creditor to bring 
within the grasp of his judgment prop- 
erty alleged to have been conveyed in 
frand of creditors.’ The defendants 
are husband and wife. On the 12th 
day of October, 1871, the complain- 
ant conveyed to the defendant, Jacob 
M. Stiger, « farm in Somerset County, 
and Mr. Stiger in payment conveyed 
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to the complainant 640 acres of land 
situate in Stone Co., Missouri, by a 
deed containing a covenant that he 
was seized of an indefeasable estate of 
inheritance in the lands conveyed. 
For a breach of this covenant the 
complainant recovered a judgment 
against Mr. Stiger in the Circuit Court 
of the United States on the 12th of 
April, 1875, for $4406.59. Mr. Stiger 
held title to the farm until October 
7, 1872, when he conveyed it to Geo. 
H. Wilson who retained the title until 
June 16, 1873, and then conveyed it to 
Mrs. Stiger. The defendants say the 
purpose of the conveyance was to trans- 
fer the title to Mrs. Stiger. The deed 
to Wilson was executed by both defen- 
dantsand purports to have been found- 
ed on a consideration of $25,000. The 
answer says its real consideration was 
a debt due from Mr. Stiger to Mrs. 
Stiger for money and property belong- 
ing to her which be had used to pur. 
chase a part of the property he convey- 
ed to complainant and other property 
the title to which he had taken in- his 
own name. But we are not informed 
why Mrs. Stiger joined in the execu- 
tion of the deed to Wilson,nor why the 
title was permitted to stand in his 
name for over eight months. If the 
object was simply to pay Mrs. Stiger, 
it seems hardly credible that a break 
in the arrangement would have been 
allowed to occur at a point where both 
she and her debtor stood stripped by 
their own act of all evidence of legal 
title, or that if such an occurence was 
possible, that she would voluntarily 
remain ina condition of such great 
insecurity for so long an_ interval. 
An action for false imprisonment was 
brought against Mr. Stiger the latter 
part of the same month in which he 
conveyed to Wilson, which after a sec- 
ond trial resulted in a judgment against 
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him for $3500. Tho complainant’s claim | 


to relief rests upon two propositions: 
first, that the conveyance to Mrs. Sti- 
ger was voluntary: and second, that 
inasmuch as the covenant of sezin 
was broken as soon as made, he be- 
came Mrs. Stiger’s creditor from its 
date. 

Was the deed voluntary? Tae fact 
that he was permitted to hold the 
title so long under a deed represent- 
ing that he had paid a consideration 
of $25,000. in the absence of any ex- 
planation of the delay, would seem to 
indicate that the original purpose was 
to hold him ont to the world as the 
actual owner and not to give the title 
to Mrs. Stiger in payment of a debt. 
* * * A claim by a wife against a 
husband first put in writing when his 
liabilities begin to jeopardize his fu- 
ture should always be regarded with 
watchful suspicion and when attempt- 
ed to be asserted against creditors 
upon the evidence of the parties alone 
uncorroborated by other proof, should 
be rejected at once, unless their state- 
ments are so full and convincing as to 
make the fairness and justice of the 
claim manifest. * * * The evi- 
dence in support of the debt fails to 
It is so general and indefi 
Dolus 
versatus generalibus. The 
deed to Mrs. Stiger was without con- 
sideration as against creditors and 
must therefore be adjudged void. 

Has the complainant a right to im- 
peach the validity of this deed? The 
covenant on which his judgment is 
founded was made October 12, 1871. 
Its breach was coeval with its exist- 
ance, and the complainant's right ac- 
rued as at soon as the covenant was 
made, Chapman v. Holmes, 5 Hal. 20; 
His damages were certain and fixed 
being limited inflexibly to the consid- 


prove it. 
nate as to create suspicions. 
* * * 
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eration paid and interest. Stewart v. 
Drake, 4 Hal. 139; Holmes v. Sin- 
nickson, 3 Green, 313; Morris v. 
Rowan, 2-Harr, 305. An accommoda- 
tion endorser is a debtor from the 
time of his endorsement, and though 
his liability at the outset is only con- 
tingent, if it afterwards become abso- 
lute, he is esteemed a debtor from its 
date, and a subsequent voluntary con- 
veyance Ly him will be adjudged fraud- 
ulent. Cook v. Johnson, 1 Beas. 51; 
Phelps v. Morrison, 9 C. E. Gr. 198; 
S. C. on Appeal, 10 C. E. Green, 538. 
A contingent debt, likely to become 
absolute, and which afterwards does 
become absolute, is both on principle 
and precedent, enough to furnish a 
motive to make a fraudulent convey- 
ance to hinder or avoid its essential 
payment. McLaughlin v. Bank of 
Potomac, 7 How. 228. A right to 
damages arising from a tort is within 
the protection of the statute of 13 
Eliz. ce. 5. (Rev. Stat. 446, §12) anda 
conveyance made to defeat such right 
will be set aside. Scott v. Hartman 
11 C. E. Green, 90 ; Jackson v. Myers, 
18 Johns. 425; Clapp v. Leatherbee, 
18 Pick, 1388: Fox v. Hills, 1 Conn. 


295. In Jackson v. Seward, 5 Cowon, 


72 it was held that a covenant guaran- 
teeing that a judgment was collectable 
constituted the covenantee a creditor 
of the covenantor from its date, but 
this view was repudiated in the Court 
of Errors by the®nly judge who dis- 
cussed the question. He said a cove- 
nant which simply gives a right of ac- 
tion in the future, in case it is not per- 
formed, does not constitute the coven- 
antee a creditor of the covenantor 
from its date, and that the relation of 
creditor and debtor cannot exist while 
the covenant is unbroken. Seward v. 
Jackson, 8 Cowen, 487. In a subse- 
quent case (Van Wyck v. Seward, 18 
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Wend., 384) Judge Bronson in defin- 
ing therightsof the parties growing 
out of the same covenant said: ‘The 
contract of a surety only creates a 
contingent liability. Until the princi- 
pal is in default it is uncertain whether 
an action will ever accrue against the 
surety. The drawer of a bill of ex 
change is only bound to pay it upon a 
contingency which may never happen, 
and so it is with the endorser of ne- 
gotiable paper of all kinds. 
tract of indemnity is another case 


The con- 


where an action may never accrue upon 
the undertaking. In these, and all 
other cases depending upon a contract 
the person to whom the engagement 
is made is a creditor 
within the meaning of the statute, as 
though he had a debt on which a right 
of action already existed. 


as much and 


There is 
no reason why he should not be enti- 
tled to the same protection in the one 
case as in the other. In the language 
of Chief Justice Miller in Howard v. 
Ward, 4 Greenlf. 195, although he 
cannot maintain an action on the con- 
tract until it has been violated still he 
has an interest in the property as ¢ 
fund out of which his debt ought to 
be paid. The rule deductible from the 
cases, as stated by the editor of Ameri- 
can Leading Cases, is to this effect, 
that any one liable upon a contract ex- 


pressed or unpaid, though only con- 


tingently, is a debtor from the time 
that the liability “is entered into. 1 
Am.,Lead. Cas., 42. In Alabama a cove- 
nant of seizin has been held to create 
the relation of creditor and debtor be- 
tween the parties from its date. Gau- 
nard v. Eslard, 20 Ald., 732. The 
statute must be liberally construed. It 
is intended to discourage fraud and 
promote honesty. The court must so 
apply itas to give effect to its fanda- 
mental. At the time the defendant 
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attempted to place this farm beyond 
the reach of those who could maintain 
action against him, he stood liable to 
the complainant upon his solemn cov- 
enant, the amount for which he was 
liable, was fixed by rule of law with as 
much certainty asif it had been ex- 
pressed in the covenant, and the com- 
plainant’s right of wction was a,perfect 
as it would have been had it rested on 
a promise to pay asum certain. The 
liability was absolute, the sum recov- 
erable certain, and the right of action 
perfect. To say that the holder of 
such aclaim is not a creditor, but has 
merely a right to an uncertain compen- 
sation for an injury, and’ is not there- 
fore entitled to the benefit of the stat- 
ute, would be a distinction quite too 
nice for a rule of justice, especially in 
a case of fraud. 

Although Mrs. Stiger now has the 
title to the farm in controversy, she 
does not hold it under the right she 
acquired from her husband. After she 
obtained title she conveyed it to James 
M. Thompson, and he subsequently 
re-conveyed it to her. In the absence 
of proof to the contrarys, he must be 
considered to be a purchaser in good 
faith for value. Her title now stands 
entrenched in the virtue which his 
purchase communicated to it, and is 
therefore unassailable. But this does 
not impair the complainant's remedy ; 
it simply renders it necessary to ad- 
minister relief by another method. 
The farm, at the time it was conveyed 
to Mrs. Stiger, was worth $22,000. 
Mr. Stiger says he was offered that 
sum for it. It was subject to a mort- 
gage of $12,500, so that the value of 
the interest acquired by Mrs. Stiger 
was $9,500. That sum then represent- 
ed the value of the property conveyed 
to her by her husband in fraud of his 
creditors. Having disposed of the 
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property she must answer for its val-| within twenty days after service of a 


ue. * * * ® 


‘copy of the decree, and in default of 


A decree will be advised directing | such payment, that an execution shall 
the defendants to pay the complain- | issue, 


ant’s debt and the costs of this suit, 





USUAL COVENANTS IN LEASE. 





Hampshire v. Wickens. 

[38 L. T. Rep. (U.S.) 408, Jan. 29, 1878.] 
Where the defendant entered into an agree- 
ment to take a lease of a dwelling-house, to 
contain all usual covenants and provisos, 
and the lease tendered to the defendant con- 
tained a covenant not to assign without the 
lessors’ consent, such consent not to be with- 
held to a respectable and responsible tenant, 
Ileld, that the covenant was not a usual 
one. ; 


The defendant agreed to rent of the 
plaintiff a dwelling-house “on all usu- 
al covenants and provisos.” The de- 
fendant subsequently refused to ac- 
cept the lease, upon the ground that 
the lease proposed to be granted to 
him, contained a covenant on the part 
of the lessee “ that he would not with- 
out the previous consent of the les- 
sors, assign, underlet, or part with the 
possession of the said premises, but 
such consent not to be withheld 
to a respectable and _ responsible 
tenant, and that he would not, 
without the consent of the lessors, put 
up thereon any bill for letting apart- 
ments,” which was alleged not to be a 
usual scovenant. 

This action was brought to enforce 
specific performance of the agreement 


ENGLISH HIGH COURT OF JUSTICE, 


CHANCERY DIVISION. 


JusseL, M. R.: There are various 
objections to the contention of the 
plaintiff, but the chief objection, to 
which alone I intend to refer, arose on 
the defendant’s agreement to take a 
lease of the house “on all usual cove- 
nants and provisos.” Now, the lease 
tendered by the lessors covenant on 
the part of the lessee that he would 
not, without the lessors’ conseut, ‘ as- 
sign, underlet, or part with the premi- 
ses; but such consent not to be with- 
held to a respectable and responsible 
tenant ;’ and further, that he would 
not, without their consent, put up 
thereon any bill for letting apartments. 
That is clearly a very special and very 
unusual covenant,but it is said that it is 
less extensive than a general covenant 
not to assign at all, and that if no ob- 
jection can be made to an unrestricted 
covenant against assignment, none can 
be made to a covenant in this restricted 
form. I think that reasoning is sound, 
and shall,therefore,consider whether an 
unrestricted covenant not to assign is 
or is nota usual covenant. I am of 
opinion that it is not. This was deci- 
ded by Lord Thurlow in Henderson v, 
Hay, sup., by Lord Eldon in Church y. 
Brown, sup., and more recently by the 
Court of ‘Appeal in Hodgkinson v. 





for the lease. 
27 


Crowe, L. Rep., 10 Ch. 622; 33 L. T. 
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Rep. (N. 8.) 388, and by Bacon, V. C., 
in the same case, Law Report 19 
Equity, 593, 33 L. T. Rep. (N. S.) 122, 
so that it cannot now be fairly dispu- 
ted. Itis true that a contrary decis- 
ion of Romilly was cited.—Haines v. 
Burnett, sxp.—but that case appears 
to me to be opposed both to principle 
and authority, and it must now be 
trented as distinctly overruled by 
Hodgkinson v. Crowe. In Haines v. 
Burnett, Lord Romilly, without any 
special provision having been made in 
the contract to that effect, held that a 
covenant should be inserted making 
the lease determinable on the bank- 
ruptey of the lessee or on his making 
any arrangement for the benefit of his 
creditors. That was, in fact, nothing 
less than a variation of the contract. I 
cannot see any reason for holding such 
a covenant to be usual, and it is rath- 
er difficult, in looking at the case. to 
understand how it was.decided. Lord 
Romilly seems to have thought that,in 
considering general covenants and all 
such other covenants as are usually in 
serted in leases of property of a simi 
lar description, some regard might be 
had to the peculiar nature and tenure 
of the property: but I cannot find any 
evidence on that point mentioned in 
the report, and it would seem that the 
judge, from his view of the nature of 
the property, inserted the clause. But, 
when we look at the reasoning of Ba- 





Usual covenants may vary in different 
generations. The law declares what 
are usual covenants according to the 
then knowledge of mankind. Lord 
Eldon, in Church v. Brown, puts it 
thus: ‘‘ Before the case of Henderson 
\. Hay, therefore, upon an agreement 
to grant a lease with nothing more than 
the proper covenants, I should have 
said they were to be such covenants 
as were just as well known in such 
leases as the usnal covenants under an 
agreement to convey an estate.” Now, 
what is well known at one time may 
not be well known at another time, so 
that youeannot say that usual cove- 
nants never change. I have, therefore, 
looked at the last edition of Davidson's 
Precedents in Conveyanemg (3d _ ed., 
vol. 5, pp. 48, 49), to see whether the 
usage is said to have changed. He 
says: “The result of the authorities 
appears to be that in a case where the 
agreement is silent as to the particular 
covenants to be inserted in the lease, 
and provides merely for the lease con- 
taining ‘usual covenants,’ or, which is 
the same thing, is an open agrecment 
without any reference to the covenants, 
and there are no special circumstances 
justifying the introduction of other 
covenants, the following are the only 
ones which either party can insist 
upen, namely, covenants by the lessee : 
1, to pay rent; 2, to pay taxes, except 
such as are expressly payable by the 


con, V. ©., in Hodgkinson v. Crowe, I| landlord; 3, to keep and deliver up 


think it is conclusive against any judge 


| the premises in repair ; and, 4, to allow 


. . | . 
being allowed to say from his own | the lessor to re-enter and view the state 
view that such » covenant ought to be| of repair, and the usual qualified cove- 


introduced. The Court of Appeal went 
further, and held that, under an agree- 
ment for a lease to contain ‘all nsual 
and customary mining clauses,” the 
landlord was not entitled to have in- 
serted in the lease a proviso for re- 
entry except on non-payment of rent. 





nant by the Jessor for quiet enjoyment 
by the lessee.” When he refers to 
“special circumstances,” he means pe- 
culiar to a particular trade, as, for ex- 
ample, in leases of public-houses, where 
the brewers have their own forms of 
leases, the usual covenants would mean 
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the covenants always inserted in the 
leases of certain brewers. There is no 


mention of any other “usual cove- 


nants,” and as nothing in this case has 
been lost for want of mdustry on the 
part of the counsel who have argued 
it, Iam justified in saying that there 


11 


lis nothing in any text book or book of 
precedents to sho. that a covenant 
not to assign is a usual covenant. I 
jam, therefore, of opinion that it is not 
‘a usual covenant, and the plaintiff's 
'case fails. The action must be dis- 


| missed with costs. 





MISCELLANY. 


IS THE STATE A PREFERRED 
CREDITOR ? 


The State.v. The State Bank of New 
Brunswick. 
(Ct. Errors and Appeals, June ‘Term, 1578, | 


BRIEF OF A. V. SCHENCK, COUNSEL FOR RE- 
CEIVER. 

The State Bank at New Brunswick 
became insolvent March 21st, 1877, 
anda petition was filed by the Board of 
Chosen Freeholders of the County of 
Middlesex, in the Court of Chancery, 
as creditors of the Bank, for an In- 
junction and the appointment of a 
Receiver, under the act entitled “An 
act concerning corporations.” Revis- 
ion, p. 175. The Chancellor granted 
the Injunction, and appointed a Re- 
ceiver, April 7th, 1877. George M. 


| prerogative seems to be based in part 
| upon the maxim: ‘ Quando jus domi- 
ni regis et subditi insimul coneurrunt, 
jus regis preeferri debet.” 1 Co. Ins, 
30,b. 9 Rep. 129, b. Broom’s Legal 
Maxims, page 69, (margin); Whar- 
ton’s Legal Maxims :—Maxim 70, page 
155; 1 Bla. Com. 238, 239, 240; 2 
Bla. Com. 408, 409 ; 3 Bla. Com. 420, 
421. 

And it is contended on the part of 
the appellant, that this prerogative of 
the king forms a part of the common 
law, and as such, has been introduced 
into this country and into this State. 

Kjrst. It is denied on the part of 
the Receiver, that this prerogative of 
the king has been introduced as a 
part of the common law, either into 
this country or into this State. 





_ 1. The prerogative flows from feudal 


Wright, State Treasurer, had at that principles, is based upon the theory 
time deposited in the Bank, in bis of a monarchical and despotic gov-_ 
name, as Treasurer, the sum of $33,-;ernment; and is utterly inconsistent 
990.00. He subsequently (July 7th, with a republican form of government 
1877), filed his petition in Chancery, established for the good of the peo. 
claiming the right to be paid in full in| ple. It was one of those prerogatives 
preference to all other creditors of the | devised in feudal times.to give reve- 
State Bank, under an alleged State nue to the lord without imposition of 
prerogative. taxes, and before such imposition. 

The principle is thus stated by) It is not a direct but only an inei- 
Coke: 1 Co. Ins. 131, b. And the|dental prerogative. 2 Bla. Com. 240; 
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and as such, is only an exception, ‘‘in 
favor of the crown, to those general 
rules that are established for the rest 
of the community.” 

Some prerogatives were separable, 
and some inseparadle from sovereignty 
Some the king could and did give by 
private grant, and some he could not. 
And where this prerogative comes in 
conflict with the well established right 
of the citizen, it must yield. 

“ The king's prerogative stretcheth 
not to the doing of any wrong.” 1 
Bla. Com. 238; Finch. L. 84, 85. 

It applies particularly to the king's 
income or revenue, and provision is 
otherwise fully made for the revenue 
of this State. And therefore the rea- 
son given for the principle by Lord 
Coke ceases. And ‘ Cessante ratione 
legis, cessat ipsa lex.” Broom's Legal 
Maxims, page 160, 161. 

In this country provision is made 
for revenue by taxation. The people, 
—the sovereign,—impose taxes on 
themselves for purposes of govern- 
ment. 


And it was 
evidently the intention of the legisla- 
ture to abolish all revenue based upon 
prerogative, such as forfeitures for 
crimes, deodands and the like, which 


not expressly, abolished. 


are governed by the same principle as 
the prerogative in question. 1 Bla. 
Com. 289 to 302; 2 Kent’s Com. 360 
et seq.; 3 Kent’s Com. 378, note (b.) 

As to forfeiture of estate for crimes. 

See Nixon's Dig., 4th ed., page 209, 
pl. 98: Hstrays, Id., page 13, pl. 9; 
Wrecks, Id., page 1062, pl. 8; Also, 
Barker vy. Bates, 13 Pick, 255; Deo- 
dandsz, Constitution of 1776, Art. 
XVII. 

Nothing now appears on our Stat- 
ute Book in relation to deodands, and 
if the position of the Appellant be cor- 


The other sources of income | 
based upon prerogative are tacitly, if 
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rect, the law of deodand is at this day 
the law of this State. 

2. The adjudicated legal effects of 
this prerogative show it to be incon- 
sistent with a government formed for 
the welfare of the people. 

Besides the instances given by the 
Vice-Chancellor in his opinion, (2 Stew- 
art, p. 269) the attention of the court 
is called to the following: a. The 
king’s judgment affects all land which 
the king's debtor had at or after the 
time of contracting his debt, whereas 
between subject and subject the gen- 
eral rule is that a judgment has rela- 
tion only to the day when signed. 2 
Tidd’s Pr., 1058. 5. If the king's debt- 
or is unable to satisfy the king's debt 
out of his own chattels, the king can 
betake himself to any third person who 
is indebted to the king's debtor, and 
can recover of such third person what 
he owes to the king’s debtor. 2 Tidd’s 
Pr., 1056. 

And so the king can betake himself 
to the debtor of the debtor of the 
king's debtor; and so on “ ad injini 
2 Tidd’s Pr., 1058. c¢. The 
king’s debtor is prevented from mak- 
ing any will of his personal effects, 
without the sanction of the crown. 
(Broom and Wharton, ut supra.) d. 
Upon a debt of record, or a specialty, 
the writ of extent is: ues at the instance 
of the king, without any previous suit 
or proceeding, except an affidavit that 
the debtor is insolvent and the debt is 
in danger of being lost. And a sim- 
ple contract debt may be raised to a 
debt of record by simply issuing a 


tum.” 


commission to ascertain the amonnt 
due, without notice to the debtor. By 
virtue of the writ of extent the sheriff 
may break into the debtor's house, if 
admission be refused, either to arrest 
him or to seize his goods. His lands 
may be also taken and sold. A debtor 








e 








taken under this writ cannot be bailed 
nor will his discharge under bankrupt 
or insolvent laws release him. 2 Tidd’s 
Pr., 1044, 1046, 1049 ; 3 Blk.Com.,420, 
421. 

How can the last named legal effect 
of this prerogative be reconciled with 
the provisions of the constitution of 
this State, Article 1, Sub. 17, or with 
the Bankrupt laws of the United States? 
Or with the Insolvent laws of this 
State? Revision, page 497, pl. 1-2. 

Second. This prerogative has not been 
adopted as a part of the common law 
by the United States. Rev. Stat. U. 
S. p. 691, sec. 3466, Title XXXVI. U. 
S. Bankruptcy Act, sec. 28; Bump on 
Bank., p. 482, (6th ed); 1 Kent Com. 
242, Lecture XII ; 2 Cranch 358, U. S. 
v. Fisher etal. ; 3 Cranch 73, U.S. v. 
Hoole, et al.°; 8 Cranch 431, Prince v. 
Bartlett. 

Third. This prerogative has not 
been adopted as a part of the common 
law by any State of the United States. 
When adopted, it is by local statute ; 
1 Kent Com. 248, note ce, (10th ed ;) 
Commissioners, ete., v. Greenwood, 1 
Desan. 450, and Appendix 599; State 
v. Harris, 2 Bailey 598; Keckley v. 
Keckley, 2 Hill's S. C., Ch. 250-6; 
State Bank v. Gibbs, 3 McCord (Law) 
377. And this was the fact in the 
State of Maryland, notwithstanding 
the language of the court in the case 
of Maryland y. Bank of Maryland, 6 
Gill & Johns 205, as appears by the 
case of Davidson v. Clayland, 1 Harr. 
& Jolins. 546, and the cases there re- 
ferred to. The statute was passed in 
Maryland. in 1778. 

Fourth. This prerogative has not; 
been adopted as a part of the common 
law in this State. 

_1. If this prerogative has any exist- 
ence inthis State, it exists in its strict 
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statute, for all English statutes are de- 
clared no longer of force in this State. 
Paterson. page 436, sec. 4. And there- 
fore any citizen indebted to the State 
is entitled to the State’s writ of pro- 
tection, as above. 

2. There is no record, or other evi- 
dence, that this prerogative has been 
claimed by or allowed to the State of 
New Jersey, since the establishment of 
the government thereof. 38 Vide. Ar- 
nold y. Mundy, 1 Hals. Rep., on pages 
13 and 78. 

4. The whole course of legislation 
in this State is a renunciation of this 
prerogative, repudiates the doctrine, 
and is entirely inconsistent with its ex- 
istence. This manifestly appears by 
reference to the following statutes : 
a. “An act respecting suits for the re- 
covery of moneys due to the State,” 
passed February 28th, 1820, Nixon’s 
Digest, (4th ed.,) page 1000, pl. 19,20. 

This statute repudiates summary 
procedures by writ of extent, with- 
out suit or judgment. It directs 
proceedings by suit to be insti- 
tuted in all cases where money is due 
to the State, and judgment and execn- 
tion as in ordinary cases. The provis- 
ions of the Constitution of this State, 
Art. 1, pl. 17, apply in fall force to all 
proceedings under this statute. Hence 
the arrest of the State's debtor in all 
cases, and without regard to cases of 
fraud, is clearly repugnant to the con- 
stitution. 6. “An aet providing for 
the collection of fines and costs,” ap- 
proved March 18, 1851, Pam. 348; 
Nixon’s Dig. (4th ed.) 226, pl. 41. 

Here is a debt adjudged to be due 
to the State, and yet the remedy for 
the collection thereof is by a writ of 
jieri faucias, in the like manner and to 
the same effect as in civil cases. 

The king's right to the “ writ of ex- 





common law form, not modified by 





tent,” with its legal effects, is repudi- 
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ated by this statute. -c. ‘‘An act con- 
cerning the estate of persons who die 
insolvent,” approved April 16, 1846, 
Nixon's Dig., (4th ed.) page 421, p1.10 ; 
Paterson 435, (June 13,1799); R. L. 
page 756; Elmer's Dig. page 169 ; R. 
S. page 346; Revision, page 770, pl. 
81; 4 Grif. Law Reg. 1281, note 2. 

This statute declares certain prefer- 
ences, yet does not give any to the 
State. It directs distribution, with- 
out any preference to the State. d. 
“An act to secure to creditors an equal 
and just division of the estates of 
debtors who convey to assignees for 
the benefit of creditors,” approved 
April 16, 1846. KR. S. 316; Nixon’s 
Dig. (4th ed.) page 32 pl. 1; Revision, 
page 36 pl. 1. 

Here is an act of the Legislative de- 
partment, approved by the Executive, 
(see 11 Rep. page 70) which. sanctions 


the assignment by the debtor, and ex- 
pressly declares in the most positive 
terms, that there shall not be any pre- 
ference by one creditor over another, 
and that any such preference shall be 


fraudulent and void. Language can- 
not be more explicit than this. How 
then can it be held that this preroga- 
tive exists in this State ? 

Prerogative consists in the discre- 
tionary power of acting for the public 
good where the positive laws are si- 
lent. 1 Bla. Com. 252. e. “An act 
for the relief of persons imprisoned on 
civil process.” Revision, page 497: 
That part of the act on page 503, pl. 
20, relating to distribution of the ef. 
fects of the insolvent. 7. ‘An act to 
prevent frauds by incorporated com- 
panies,” approved April 15th, 1846. R. 
S. 129; Nixon's Dig. (4th ed.) 408, pl. 
14; Revision, page 191, pl. 80. And 
see also laws of 1877, page 74. 

This act directs the distribution of 





THE NEW JERSEY LAW JOURNAL. 


the fund without recognizing any pre- 
ferences on the part of the State. 

5. The leading decisions of the 
Court of Chancery in the construction 
of the “Act to prevent frauds: by in- 
corporated companies,” preclude any 
such doctrine as preference on the part 
of the State. 1 Stock,457, Coryell v. 
New Hope Del. Bridge Co. ; 2 Stock, 
13 Van Wagenen, et als., v. Paterson 
Savings Bank; 4 C. E. Green 402, 
Wells, et. als., v. The Rahway, White 
Rubber Co., et. als. 

6. The State is bound by these stat- 
utes by necessary implication, and no 
other conclusion can be deduced from 
them than that the legislative and ex- 
ecutive departments of the State (11 
Rep., p. 70) intended to abrogate the 
alleved prerogative ; 1 Kent Com.,page 
460, (10th ed ;) 1 Zabris, Rep. 588, Van 
Kleek v. O,Hanlon ; 1 Bla. Com. 262 ; 
‘The act which provides a necessary 
and profitable remedy for the preser- 
vation of right and to suppress wrong, 
shall bind the king.”"—Magdalen Col- 
lege case, 11 Rep. 72. 

7. The proceeds of the estate of the 
testator, as well as of the intestate,are 
by the act relating to insolvent estates, 
ordered to distributed 
among creditors as therein directed ; 
thus repudiating the doctrine that the 
State’s debtor cannot make a will of 
his personal effects without the sane- 
tion of the Sate. (Supra.) 

8. Morrow v. Dow, 1 Stew. 459, N. 
J. Court of Errors and Appeals, July 
term, 1877. 

Fifth. Conceding, for the sake of 
argument, that this prerogative does 
exist in this State, yet it does not ap- 
ply to this case. 

1. If not by the express language of 
the * Act to prevent frauds by incor- 
porated companies,” Revision, page 


be equally 








189, pl. 72, page 191, pl. 77, certainly 
by necessary implication, the property 
of the insolvent corporation, on the ap. 
pointment of a Receiver, is vested, by 
operation of law in the Receiver, for 
the purposes of the act, and for the 
benefit of the creditors of the corpora- 
tion. Receivers v. Paterson Gas Light 
Co., 3 Zab., 291. 

2. In this view only can the deci- 
sions in this State, on the subject, be 
reconciled with principle: 3 Gr. Chan. 

Rep. 400, Willink v. Morris Canal and 
Banking Co.; 3 Hal. Chan. Rep. 489, 
Corrigan v. Trenton Del. Falls Co. 

Rents accruing after appointment 
belong to Receiver: 2 Gr. Chan. Rep. 

114, Suydam v. Receivers, &e. 

Receiver may ratify a sale made by 
the company after insolvency. 4 C. E 
Green 423, Knott v. Receivers, &e. 
Receivers are not like executive offi- 
cers, bound to sell for the highest 
price. 11 C. E. Gr. 474, Klein v. Jew- 
ett. 
To test the liability of the Receiver 
the same rules must be applied as if 
the corporation were the actual party 
defendant before the court. And see 
also Acts 1823, page 397; Revision, 
page 192, pl. 88. 
3. 


Receiver, for the purposes declared in 


, 


This transfer property to the 


the act, under the legislative and ex- 
ecutive sanction of the State, must be 
deemed a waiver of any pretended 
preference on the part of the State. 

4. The State in and by this act 
places itself on the sume footing as 
other creditors of the corp ration. 

5. The transfer of property to the 
Receiver, for the purposes of the act, 
is as effectual as if made by deed of 
assignment ; in which case the preroga- 
tive would be lost. Maryland v. Bank 
of Maryland, 6 Gill & Johns, 205; 
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Thelusson v. Smith, 2 Wheaton, 396 ; 
Wilcocks v. Waln, 10 Serg. & Raw, 
380; U.S. v. Mechanics Bank, Gilpin 
51. 

Sixth. This is not the action of the 
State in its sovereign capacity to en- 
force its prerogative, but a petition 
filed by George M. Wright, Esq., State 
Treasurer. 

In this case there has not been any 
suit brought in the name of the State, 
under the act of February 28, 1820, 
(supra.) No judgment recovered ; no 
writ of extent or execution issued. 
There has been nothing done in the 
name of the State to manifest the in- 
tention of the State to enforce its pri- 
ority or prerogative, and to attach the 
lien thereof upon the fund or property. 
Now, the only coneurrence of right as 
to the State and a citizen, under the 
80th sec. of the act, Revision, page 
191, is in case where the State has a 
judgment (or mortgage), and a citizen 
has a judgment (or mortgage.) 

In all other cases, by the express 
directions of the act, the fund is to be 
proportionally distributed. It is in 
contemplation of the Legislature that 
the State shall sue and recover a judg- 
ment for any debt due to it, the same 
as a citizen. Hence it follows that 
the State, not having recovered any 
judgment, is not entitled to be placed 
even among the preferred creditors 
recognized by. the act. 

Seventh. In view of the statutes, 
Nixon's Dig. page 998, pl. 1 and 3, 
page 999, pl. 11, it becomes a grave 
question, whether in the application of 
the rigid rules of an alleged State pre- 
rogative, George M. Wright is not the 
State's debtor to the amount of the 
deposit in question, instead of the in- 
solvent corporation. 
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THE LEGAL DEFINITION OF 
REASONABLE BELIEF. 





Two cases of some importance, on 
the subject of the effect, in the eye of 
the law, of reasonable belief, as afford- 
ing an excuse for a certain course of 
action, are reported in the current 
number of Cox’s Criminal Cases. One 
of them isa decision of the Queen's 
Bench Division in this country, and in 
it the question arose as to how far rea- 
sonable belief may be an answer to an 
action for malicious prosecution. The 
facts of the case to which we refer(Lowe 
v. Collum, 13 C. C. C. 641) were briefly 
as follows: The plaintiff and defend- 
ant had a serious dispute about busi- 
ness matters. The defendant received 
a letter threatening his life, which let- 
ter, after showing it to his wife and 
son, he forwarded to the authorities at 
Dublin Castle, together with a letter, 
stating that he believed the threaten- 
ing letter to have been written by the 
plaintiff, and enclosing another admit- 
tedly in the handwriting of the plain- 
tiff. In consequence of this, criminal 
proceedings were instituted by the 
Government, wnd the plaintiff was 
prosecuted at Petty Sessions ; and on 
the hearing of the summons, which, 
however, was dismissed, the defend- 
ant gave evidence as a witness against 
the plaintiff. He had, aiso, sworn an 
information against him. The plain- 
tiff then brought the present action 
for maliciously causing the summons 
to be issued. One of the issues knit 
on the pleadings was whether the de- 
fendant did the act mentioned in the 
complaint ; and this issue seems to have 
been submitted to the jury by the 
learned judge who tried the case (Mr. 
Sergeant Armstrong), with the obser. 

vation that there was evidence proper 
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affirmative of that issue—namely, the 
defendant's act in swearing the infor- 
mation, followed by the prosecution in 
fact. On this portion of the case Mr. 
Justice Fitzgerald's observations are 
worthy of notice: “If the first issue 
had been left to the jury with that in- 
struction only, I should lave no hesi- 
tation in coming to the conclusion that 
in this particular case the instruction 
was erroneous. The case is peculiar. 
There is no doubt that the prosecution 
was in fact instituted and carried on, 
and the summons sued out at the’ in- 
stance of the public prosecutor and 
not the defendant, and further, that the 
actual position of the defendant in 
making his information was a witness 
alone. Prima facie, therefore, he is 
not responsible for the prosecution, 
and the mere making of the informa- 
tion, followed by the subsequent pro- 
ceedings at Petty Sessions, would not 
make him liable. He may, however, 
on other grounds be answerable. The 
defendant set the authorities in motion 
by his letter to the Chief Secretary, 
and if he then entertained the opinion 
and did believe that the letter called 
the threatening letter was in the plain- 
tiff's handwriting, and laid the case be- 
fore the authorities with a view to 
bring the offender to justice, he would 
not be responsible for the prosecution 
that followed, even though it was clear 
he was mistaken, and though the opin- 
ion he entertained should subsequently 
appear to have been unreasonable, But 
if, on the other hand, the defendant, 
by a statement wilfully false—that is 
to say, by representing the letter in 
question to be in the handwriting of 
the plaintiff, when he either knew it 
was not, or d d not believe that it was 
—induced the public prosecutor to en- 
ter on the inquiry and institute an un- 





for their consideration to sustain the 


founded prosecution, then he may just- 
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ly be held responsible for the conse- 
quences.” This latter section of the 
learned judge's judgment is certainly 
necessary ay a safeguard to the some- 
what sweeping doctrine laid down. It 
would perhaps not have been too much 
if the doctrine had been a little further 
qualified by an allusion to what we take 
to be the undoubted law, as laid down 
in Perryman v. Lister, R. L. 8 Ex. 197 
—namely, that the absence of inquiry 
is an element in determining the ques- 
tion of reasonable and probable cause. 
Although the decision of the Exche- 
quer Chamber in that case was finally 
reversed in the House of Lords (L. R. 
4H. L. 535), yet this test was accept- 
ed as a correct one by their Lordships, 
while under the circumstances of the 
case, reversing the judgment for the 
defendant: Some test of this sort ought, 
in our opinion, be applied, for other- 
wise the mere fact of the honesty of 
the belief would justify an obstinate 
and vindictive person, who sincerely 
believed in some delusion, in persecu- 
ting a perfectly innocent person. In 
such a case as this, the protection af- 
forded to a witness might easily be 
made a method of injustice. 

These views will be found, to some 
extert, endorsed in the judgment of 
Lord Justice Brett in the other case 
to which we have alluded, which is re- 
ported in the same number of the crim- 
inal cases. Clark v. Molyneux, 14 C. 
C. C., p. 10. The general result of that 
case may be shortly stated as follows : 
In an action for libel and slander, the 
judge ruled that that occasions of pub. 
lication were priviieged, and left the 
question to the jury whether the de- 
fendant honestly and reasonably be- 
lieved his statement to be true. It was 
held by the Court of Appeal, reversing 
the decision of the Queen’s Beneh Di- 
vision, that this was a misdirection,and 
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that there must be a new trial ; because 
it had not been explained to the jury 
that the burden of proof was on the 
plaintiff, and because the reasonable- 
ness of the defendant's belief was im- 
material. It is, however, chiefly for 
the observations of Lord Justice Brett 
that the case is valuable in the pres- 
ent connection. After alluding to the 
fact of the communication being privil- 
eged, he proceeds: “If he does not 
use the occasion for the reason for 
which the privilege was given, but uses 
it for some indirect and wrong reason 
or motive of his own, then there is 
malice. There are certain tests as to 
when malice exists. It is not malice 
as in pleading that is to be understood 
by the expression in cases of this kind, 
but it means a wrong feeling in the de- 
fendant’s mind. There are two tests to 
show whether there is malice, when 
defamatory statements have been pub- 
lished on a privileged oceasion. If it is 
proved that the defendant stated what 
he knew at the time to be false, then 
everybody assumes the existence of 
malice, and that he acted from a wrong 
motive, and no one inquires what the 
motive was. But supposing it is not 
proved that the defendant knew at the 
time that what he stated was 
false, still he may not be act- 
ing for the reason for which the 
privilege was given; and if from an- 
ger or any wrong motive he states as 
true what he does not know to be true, 
the jury may infer that he did not 
make the statement for the true rea- 
son, but that he made it from an indi- 
rect motive; and if hehas acted for 
any other reason than that for which 
the privilege is given, he would not be 
protected.” His Lordship further ob- 
serves—ind this part of his judgment. 
clearly would seem to he in support of 
Mr. Justice Fitzgerald's statement— 
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“T apprehend that if he did believe 
the statements to be true, and if want 
of belief in their truth was the only 
thing tending to show malice alleged 
against him, the only question would 
be, not would a reasonable man be 
lieve the statements to be true, but 
did the defendant believe them. The 
test of stupidity and obstinacy is not 2 
fair one, for stupidity and obstinacy 
would only be evidence tending to 
show that the belief was not vennine.” 
However this may be in our humble 
opinion it is quite possible that hon- 
esty and stupidity, or vindictiveness, 
may, co-exist to sneh an extent us onght 
to render a person liable in damuges, 
even though he might really believe in 
the truth of bis statements. ‘The rule 
at any rate, laid down in Perryman vy. 
Lister would seem to be x sound 
and not lightly to be overlooked 

An interesting and instructive case 
on this snbject will be foand reported 


me, 
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to the province of a jury in cases of 
this nature will be found decided ix a 
recent American case, reported in the 
Virginia Law Reporter, Vol. II, p. 
217. In that case, Womack v. Circle, 
Burks, J., says—*The question of 
probable eause is a mixed proposition 
of law and fact. The existence of 
the facts and circumstances is a ques- 
tion of fact for the jury, their suffi- 
ciency a question of law for the court. 
It was so held by Lord Mansfield and 
Lord Loughborough in the celebrated 
case of Johnston v. Sutton, 1 Term R. 
510.” This, in our opinion, is the cor- 
rect stutement of the law. The New 
Zealand case, if followed, would place 
the jury in a position which trenches 
too closely on the province of the 
judge. Lord Chelmsford’s dictum in 
Lister v. Perryman (p. 535) is—* No 
definite rule ean be laid down for the 
exercise of the judge's judgment. 
Each case must depend upon its own 





in the New Zealand Jurist, New Se-! cireumstances, and the result is a con- 


ries, Vol. 1, p. 21, which wonld seem | 
to point to the fact that juries in the 
colonies are permitted at least as wide 


2 latitude as would be allowed in this 
country. In 
Rolland, an action for malicious p) ose- 
cution, Williams, J., observes-——** The 


reasonableness of belief was admitted 


that ease, Blakely v. 


by the defendant to be a qnestion for 
the jury, but he contended that in the 
present case there was no dispute at 
al] as to the faets, or as to inferences 


elnsion drawn by each judge for him- 
self, whether the facts found by the 
jury, in his opinion, constitute a de- 
The verdict in 
eases Of this deseription is only nomi- 


fenee to the action. 
nally the verdiet of a jury.” In con- 
clnsion, we may observe that in Coul- 
ter v. The Dublin and Belfast Junce- 
tion Railway Company, 9 I. L. T. Rep. 
212, Barry, J. has very lucidly pointed 
out the distinction between the evi- 
dence of malice supplied in an action 





of facets, as all the evidence was acl | 
duced by the plaintiff, and there was | 


no conflict of evidence. It seems to! 


me that although the facts are undis- | 


for malicious prosecution by the ab- 
sence of probable eause, aud that sup- 
plied in an action for libel by the un- 
excused publication of defamatory 


puted, yet there may be various infer-| matter; showing that, in the former, 


ences from these facts, and that such | 


inferences were rightly left to the jury.” 
It may be questioned whether this de- 
cision is sustainable in point of law. 


The true doctrine, in our opinion, as 


if the judge decides that there is a 
want of probable cause, that want is 
merely evidence from which the jury 
may infer malice, while, in the latter, 
if the judge decides that there was no 
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lawful excuse for the publication, the 
jury must, from its defamatory nature, 
infer that the defendant was actuated 
by a malicious motive.—Jrish Tau 
Times. 


One of the editors of the Central 
Law Journal writes: It is certainly a 
pity that our legal quill-drivers can 
not learn to stick to their texts, when 
by doing so they would avoid showing 
their weak points. I had tuken up a 
postal card to order a book on the sub- 
ject of the separate property of marri- 
ed women, when my eye fell upon the 
preface which is sent out as an adver- 
tisement of the work, in which Ifound 
twenty-one lines from ‘Tennyson; a 
eulogy on “The Celebrated Mrs. 
Gaines,” videlicet. Myra Clark, I sup- 
pose ; the opinion held by the author 
concerning Holy Writ ; some reference 
to the customs of the East, which, by 
the way, are grossly misrepresented; the 
notion of the author as to the causes of 
the amelioration of the condition of wo- 
men, which, even as great a dogmatist 
as Guizot could have told the writer, 
was a mistake; the judgment of the 
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author upon the marital relation, and 
a curse on all divorce lawyers ; wind- 
ing up with a request to “ all true men 
and all true patriots” to “ engrave” the 
aforesaid lines of Tennyson on their 
I suppose that by this ree- 
ommendation to “ engrave,” the author 
means to advise us to get by heart. 
Getting twenty-one lines of poetry by 
heart may be a very good exercise, but 
it is not every body that wishes to be- 
gin » Jaw book in that way. As Iam 
not now in the engraving business, I 
concluded not to buy a book which 
needed to be read after a certain prep- 
aration of the mind, which I should 
probably not make. As 
the legal profession, I have learned to 
dislike multifariousness; and more even 
than my admiration of “the Celebra- 
ted Mrs. Gaines.” deeper than my de- 
testation of oriental darkness, more 
unqualified than my horror of divorce 
lawyers is my respect for the memory 
of the boarder who requested his land- 
lady to have the butter and the hair 
brought in on separate plates, so that 
he could mix them to suit himself. 


hearts. 


a member of 


OUR MISCELLANY. 


An error crept into the list of officers and, 
committees of the Monmouth Bar Association | 


published in the May number of this Journat. 
A communication from the Secretary contain- 
inga correct list was inadvertently mislaid last 
month, and so we publish it here : 

President, Joel Parker ; 
Robert Allen, Jr. ; Treasurer, J. J. 
Secretary. James Steen; Executive 
mittee, Messrs. Geo. C. Beekman, John 8. 


Vice President, | 


Com- | 


Taylor; Committeee on Legal Ethics, John 
S. Applegate, W. HW. Vredenburgh, W. L. 
Terhune ; 
General Chas. Haight, James Steen and H, 
G. Clayton. 


Committee on Legal Biography, 


The constitution adopted was the same 


(with shght modifications) as that proposed 
Ely ; | for the Stafe Association, 


A philosophical barber, who has more than 


Applegate, Alfred Walling ; Committee on | once contributed to the wisdom of these col- 
Admissions, A. RK. Throckmorton John E, | umns, relates to us atest for insanity which 
Lanning, C. E. Patterson ; Committee on Law | we think comes very near being infallible, He 
Reform, Chillion Robbins, Chas. Trafford, M ‘ was talking about the facility with which the 
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experts cleared the great forgers and thieves, | 
and saia it was different with a case in his | 
neighborhood. A young darkey broke open | 
an old darkey’s trunk and stole some money | 
from it, he was found out, and some} 
friends interceded with the old man for the 
youngster, saying that he was crazy. ‘‘ Cra- 
zy—the devil!” saidthe old man, “‘If he 
had broke open my trunk and put some 
money thar, I might have thought so.” He 
whaled the boy,— Louisville Medical Neves. 


A case involving a novel point of law was 
decided by the County Court of San Joaquin 
county on the 4th ult. A jury ina civil case 
while out deliberating was taken by the sheriff 
to a restaurant to eat. As the county had re- 
fused to pay for feeding juries.in civil cases, 
the sheriff told the restaurant keeper to collect 
from the jurors. Of this, however, the jurors 
One of the jurors refused 
to pay for his meal, and was sued by the res- 


had no knowledge. 


taurant keeper. No express promise to pay 
The court held that, under the 
circumstances of the case, the law would not 


was proved. 


imply a promise on the part of the defendant 
to pay for what he ate, and gave judgment in 
his favor. 

Under the General Railroad Law, Sec. 11, 
Rev. Stat. p. 927, a company may construct a 
railroad with both of its terminii in one town 
or city. A complainant is not in a position 
to ask fora preliminary injunction when the 
right on which he founds his claim is as a 
matter of law, unsettled. The Long Branch 
Cem. v. The West End R. R. Co. May Term 
1878, Chan. N. J., cited Citizen’s Coach Co. 
v. Camden Horse R. R. Co., 2 Stew., 304; 
Attorney General v. Delaware and Bound 
Brook R. R. Co., 12 C. E. Green, 24; Hack- 
ensack Improvement Com. v. N. J. Midland 
R. R. Co. 7 C. E. Green, 94. 


Tne Supreme Court of Georgia, in the case 
of the State v. Marshall, have decided that 
a man who can voluntarily shoot is capable of 
entertaining and acting from malice, unless 
he can plead some infirmity besides drunken- 
And that to be too drunk to form the 
intent to kill, he must be too drunk to form 
the intent to shoot. Intent to kill being the 
only necessary ingredient of legal melice in 
the absence of justification and of all ade- 
quate provocation. 


ness, 
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The United States Courts have long been 80 
overburdened with business, that they were 
often unable to render anything more than 
tardy justice. Several bills have been lately 
introduced in the United States Senate to in- 
crease the number of Justices in several of the 
circuits, Should the bills pass it would be 
much to the relief of the overworked Justices, 
and much to the gratification of suitors, who 
will hail with joy anything that will give them 
& more speedy relief. It has been said that it 
is often years before a decision can be had in 
the Federal courts, ‘This ought not so to be. 


Actions for breach of promise of marriage; 
though allowed by the Code Napoleon provi- 
dled special damage be proved, are rare in 
France. In one case, the defence was that 
the plaintiff had deceived the defendant about 
her age. He at first represented herself to be 
twenty-three, but afterwards owned to be 
twenty-six. Though disappointed, he had 
made up his mind to put up with this differ- 
ence ; but he had found out by the register 
that she was in reality thirty-two, and that 
was a figure he could not accept. The court 
pronounced a verdict for the defendant. 


Hon. Moses Hampton, President Judge of 


the Court of Common Pleas No. 2 of Alle- 
gheny County, Penn,, died on the evening of 
June 24th, 1878, at his residence at Wilkins- 
burg. For twenty years he was President 
Judge of Allegheny county, and his history 
is but the legal history of that county. The 
adopted by the Bar 
were evidently carefully drafted, and fifty ex- 
press the more than usual sincerely felt loss. 


eulogistic resolutions 


While in mere matters of management or 
regulation the court may exercise a wise dis- 
cretion, still, where the rights to be controll- 
ed grow out of a contract, the administration 
or regulation must conform to the contract, 
for the court is as much bound by the con- 
tract as the parties themselves. The Man- 
ganse Iron Ore Co. vy. Trotter. May ‘Term 
1878, C’t Chan. N. J. 

A man cannot forge his own name in hav- 
ing signed and issued county obligations with- 
out authority N. Y. C’t of Appeals in case of 
Late Treas. Maun of Saratoga Co, reversing 
his conviction. Putting a forged deed of 
real estate on record is in itself an act of 
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uttering and publishing. U. 8. v. Brooks, 
Sup. Ct. Dist. Columbia. 


In Vermont, during 1876, 168 divorces were 
granted, being one divorce to every sixteen 
marriages. In 123 cases the wife was the 
petitioner, and in 45 the husband. 66 were 
granted for ‘‘intolerable severity,” 11 for 
‘‘ refusal to support,” 24 for ‘‘ adultery,” and 
15 for ‘‘ desertion.” 

Benjamin Noyes was sentenced by Judge 
Depue, Newark, Saturday, July 6th to 18 
months hard labor in State Prison, and #500. 


PERSONALITIES. 

Mr. William W. Steele has opened an office 
on Main street, in Somerville, Somerset 
County. 

8S. V. Hulse, Esq., of Newark, delivered 
the Annual Address before the alumni of 
Peddie [ustitute, Hizhtstown, N. J., June 19, 
1878. 

Mr. Randolph Parmley whose name was 
omitted from the list, published last month, 
of those who were examined and admitted to 
the bar as attorneys at the late term of the 
Supreme Court, has commenced the practice 
of law at No. 47 Montgomery street, Jersey 
City. 


IMPORTANT DECISIONS ELSEWHERE, 


Adverse Possession.— Notice of Title. 
The adverse possession of a tenant is notice 
to all the world that he can maintain what- 
ever title he has against allthe world. If his 
possession is naked and without color of title, 
itis notice only tothe extent of his actual 
visible possession ; if his possession is under 
conveyance to him in fee simple, that is the 
extent of the notice ; and so of any interme- 
diate title, although the purchaser against his 
right may have no knowledge of his title ex- 
cept his possession. Actual notice that one 
has possession of land, is equivalent to notice 
by record. Opinion by Biddle, J.—J. M. and 
I. R. R. Co, v. Oyler. Sup. Ct. of Indiana. 
May Term, 1878, 


Criminal Law.— ape. While a warried 
woman was asleep in bed with her husband, 
the prisoner got into the bed and proceeded 


to have connection with her, she being then 
* 








asleep. When she awoke, she at first thought 


_jhe was her husband, but on hearing him 


speak, and seeing her husband at her side, 
she flung the prisoner off, and called out to 
her husband, when the prisoner ran away. 
Held, the prisoner was guilty of the crime of 
rape. Regina v. Young, 38 L. T. Rep. (U. 8.) 
414. Crown cases reserved, May, 1878. 


Homicide.—Upon error brought upon 
the charge that the jury must be satisfied by 
satisfactory and conclusive proof of the in- 
sanity of the prisoner, the Sup. C’t of Penna., 
in Pannel v. The Commonwealth, said that 
the proof of insanity must be satisfactory, 
and not merely doubtful, to justify an ac- 
quittal is undoubtedly correct ; but we do not 
know of any case in which it has been held 
that it must be conclusive. That would be 
asking for too high a degree of certainty. It 
is not necessary that the proof of insanity 
should be so conclusive as to remove all doubt 
It may be established by satisfactory and 
fairly preponderating evidence cited. Ort- 
wein v. Commonwealth, 26 P. F. 8. 421; 
Lynch v. Same, 27 id. 207; Brown v. Same, 
28 Id. 128: Myers v. Same, 2 Norris, 131. 


Illegal Contract.—In Ham et al. v. 
Smith, the Supreme C’t of Penna., Held that 
& promissory note given by third parties to a 
candidate for election, in consideration that 
he would withdraw and permit another’s 
name to be substituted for his, was an illegal 
contract, corrupt and immoral, and regardless 
of the expense incurred by the candidate, 
and could not be enforced. 


Improper Use of Land. A statement 
of claim alleged that defendants, being own- 
ers of property adjoining the plaintiff's, placed 
a quantity of soil and rubbish upon and 
against their wall, and thereby raised the sur- 
face of defendant’s land above the level upon 
which the plaintiff's house was built; that the 
rain which fell upon the said soil, ete., per- 
colated through the said wall into the plain- 
tiff’s house, and caused damage. In the al- 
ternative it was alleged that the defendants 
negligently and improperly placed the soil, 
etc., upon their land and negligently and im- 
properly built the wall, so that the rain water 
percolated through the wall and injured plain- 
tiffs house. On demurer, eld, that the 
statement set forth a good cause of action. If 
the defendants have by artificial erections on 
their land caused water to flow into plaintiff's 
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house in a manner in which it would not, but 
for such erections have done, the defendants 
are answerable for the injury caused thereby 
to the plaintiff. English Court of Appeals. 
Hurdman v. North-Eastern Railway Co., 38 
L. T. Rep., 339. 


Mechanics’ Lien.—Fiztures. Where 
plaintiff furnished chairs to a theatre of a 
pattern that had to be made with special ref- 
erence to the size, shape, and plan of the audi- 
torium, and they were screwed to the floor, 
Heid, that a mechanic’s lien could be filed, 
and enforced against the building. Grosz v. 
Jackson, 6 Daly, 463. vide Potter v. Crom- 
well, 40 N. Y. 287, 297; Voorhees v. McGin- 
nis, 48 id. 278; Capen v. Peckham, 35 Conn. 
88; Teaff v. Hewitt, 1 McCook, 511; Voor- 
his v. Freeman, 2 W. and S8., 116; Pyle v. 
Pennock, id. 390; Murdock v. Gifford 18 N. 
Y. 28; Winslow v. Merchant’s Ins. Co., 4 
Mete. 306; Swift v. Thompson, 9 Conn. 63; 
Ford v. Cobb. 20 N. Y. 344; Gale v. Ward, 
if Mass. 362 ; Pierce v. George 108 Mass. 78. 

National Banks.— Usury. The First 
National Banks of Mount Pleasant, plaintiff 
in error, v. Dunean, defendant in error. Ac- 
tion was brought in the court below by Dun- 
can, etal. under the Acts of Congress relat- 
ing to National Banks, to recover twice the 
amount of the interest, (fine per cent.) paid 
by the plaintiff below, to the First National 
Bank on loans made by it to them, on the 
The 
defendants offered to prove on the trial Below 
that the bank under 
law of the State by which the amount of in- 
‘*as should 


ground that such interest was usurious. 


had organized a 
terest should be such an amount 
be agreed upon between the bank and the 
borrower or customer” Not to exceed ten 
percent per annum. ‘This offer was over- 
ruled. 

Justice Strong in delivering the opinion of 
the court, jeld that under section 5197 of the 
Revised Statutes of the United States national 
banks are entitled to take interest on loans 
made by them at such rates as are allowed by 
State law to State banks of issue in the States 
where the National banks are located. ‘Tiffany 
v. Nat. Bank of Missouri, 18 Wall., 409 cited. 

Nor does it make any difference whether 
the State banks are allowed to take more than 
the interest allowed natural persons, by special 


or by general laws. It was the evident inten- 


tion of Congress to allow National Associa- 
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persons generally, and, in order to guard 
against a usurious competition, a higher rate, 
if State banks of issue were authorized to 
charge a higher rate. The judgment of the 
District Court reversed. McKennan, Circuit 
J. concurring. U. 8. Cireuit Court, Western 


Dist. Penn. 


Pretended Agency. Where a man in 
various ways exercises care and control over 
land, pretending to be an agent, although at 
the trial he and those that he held out as 
principals, deny his authority, such an in- 
termeddler, as between himself and. the 
plaintiffs, will be held as acting under the de- 
fendants in ejectments, and as in an action of 
trespass to recover mesne profits, the record 
of the ejectment is the best possible proof of 
title against the defendents, so it will be 
against an intruder who took possession 
and enjoyed the profits under pretense that 
he was their agent. Longenberger’s Ex. et. 
al. v. Kase, et al. Sup. Ct. Penna., May 6th, 
1878. 


Profits.—Purtnership. The right of one 
partner to share in the protits made by an- 
other partner in another business carried on 
in contravention of the partnership articles 
is confined to three cases, viz: Where the 
profits have arisen, Ist, by use of the part- 
nership property; 2nd, from a business in 
rivalry with the partnership; or 3rd, in a 
transaction carried on by taking an unfair ad- 
vantage of his connection with the partner- 
ship. In other cases there is no such remedy 
unless it is expressly given by articles. With- 
out this the partners are in the simple posi- 
tion of covenantor and covenantee, and the 
only remedy is by injunction or dissolution, 
or, after the termination of the partnership, 
by action of damages, Dicta, in Story, and 
other text book overruled, Dean v. McDowell, 
English C’t. of Appeals, March, 1878. 


Promissory Note.— Notice of Protest. 
A hotel in town where a man stops, sleeps, 
and resorts to for diversion when he comes to 
town, is not the proper place for x notice of 
protest and non-payment to be left for him, 
his known place of residence being out of 
but if found at the hotel a personal 
Ker v. Roberts, Sup. 


town ; 
service there is good. 
Ct. Penna. 


Purchase of Goods.— When Fraudu- 
lent. A contract for the purchase of goods 





tious the rate allowed by the state to natura, 





on credit, made with intent on the part of 
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the purchaser not to pay for them, is fraudu- 
lent, and if the purchaser has no reasonable 
expectation of being able to pay, it is equivo- 
lent to an intention not to pay. But where 
the purchaser inte. ds to pay, and has reasona- 
ble expectations of being able to do so, the 
contract is not fraudulent, although the pur- 
chaser knows himself to be insolvent, and 
does not disclose it to the vendor, who is ig- 
norant of the fact. ‘Talcott v. Henderson, 
Sup. Ct. of Ohio. 


Promissory Note. /ndorsement. Howe 
Machine Company v. Hadden, et al. United 
States Circuit Court, District of Indiana, April 
Term, 1578. Several promissory notes were 
executed by one H. to G., who assigned the 
same by indorsement to F.’ F.afterwards as- 
signed them to plaintiff. //eld, that F.’s lia- 
bility as between himself and G. being extin- 
guished, the plaintiff, as G.’s indorsee, could 
not recover of F., for if G. could sue F.on the 
latter's indorsement, F, could turn round and 
sue G. on his prior indorsement. To prevent 
this circuity or multiplicity of actions, the law 
in such cases, allows the liability of the first 
indorser to extinguish the liability of the sec- 
ond. Byles on Bills, p. 220; Bishop v. Hay- 
wood, 4 ‘IT. R. 470: 


Rape.— Solicitation without violence. Peo- 
ple v. Royal Supreme Court of California, 1 
Pac. Coast L. J. 250. Per Curiam.—1. The 
employment of art and device, without vio- 
lence, by which the moral power of a female 
is #0 corrupted that she will offer no resist- 
ance, is not sufficient to constitute rape. 2. 
the testimony of medical experts, in a trial 
for rape, as to the fact of indecent liberties 
upon the mind of the female, is inadmissible; 
all such practices are to be classed under the 
head of solicitation, and distinguish the crime 
of seduction from that of rape. 3. Among 
other matters, the court below charged the 
jury: ‘‘If from all the evidence, you are 
satisfied that on or about the time alleged, the 
defendant by manipulation, art or device, or 
by other means so bewildered or overpowered 
the mind and will of this young girl as to 
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